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Visions  of  Order  and  Disorder  in  the  Legal  Regulation  of 

Expression:  A  Course  in  Eight  Sessions  to  be  given  at  the 

University  of  Toronto  Faculty  of  Law,  8-19  January,  1990. 

Robert  W.  Gordon  (Stanford  Law  School) 


Outline  of  Topics  and  Materials: 

1.  Introduction:  Some  General  Themes 
Macklem,  Constitutional  Ideologies 

Wilson,  The  Rediscovery  of  Character:  Private  Virtue 
and  Public  Policy 

2.  Constituting  Political  Society  by  Defining  the  Range  of 

Acceptable  Political  Expression  and  Action: 

Subversive  Advocacy  and  Associations 

Bork,  Neutral  Principles  and  Some  First  Amendment  Problems 
Kirchheimer,  ’’Legal  Repression  of  Political  Organizations”, 
in  Political  Justice 
Abrams  v.  U.S.  (US  Sup  Ct,  1919) 

Switzman  v.  Eblina  (Canada  Sup  Ct,  1957) 

X  v.  Austria  (Eur.  Comm,  on  Human  Rights) 

N.  Bartley,  The  Rise  of  Massive  Resistance  [on  the  social 
order  of  the  Deep  South  of  the  US  at  the  time  that  the 
Brown  case  of  the  US  Supreme  Court,  prohibiting  racial 
segregation  by  law  in  the  public  schools,  was  decided] . 

3  &  4.  Constituting  Political  Society  by  Defining  the  Fora  in 
which  Political  Action  and  Expression  are  Appropriate: 
Demonstrations,  Labor  Picketing,  and  Political  Speech 
in  the  Workplace. 

Walker  v.  City  of  Birmingham  (US  Sup  Ct,  1967) 

Hubbard  v.  Pitt  (UK,  QB  1976) 

Duncan  v.  Jones  (UK,  CA  1935) 

Note  on  Speakers'  Rights  of  Access  to  Public  Places  (US) 
Harrison  v.  Carswell  (Can  Sup  Ct,  1975) 

Wallington,  Policing  the  Miners'  Strike 
Connick  v.  Mvers  (US  Sup  Ct,  1983) 

Re  Fraser  and  Public  Service  Staff  Relations  Board 

(Can  Supt  Ct,  1985) 
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5  &  6.  Constituting  Civil  Society  through  Legal  Regulation  of 
the  Family  and  Sexuality 

Grey,  Eros,  Civilization  and  the  Burger  Court 
Working  Group  on  the  Family,  Report  on  Family  Policy 
Hafen,  The  Constitutional  Status  of  Marriage,  Kinship 
and  Family  Privacy 
Bowers  v.  Hardwick  (US  Sup  Ct,  1986) 

Hart,  Social  Solidarity  and  the  Enforcement  of  Morality 
Stanmeyer,  Civic  Virtue  vs.  Pornographic  Attack 
MacKinnon,  Pornography,  Civil  Rights  and  Speech 
West,  The  Feminist-Conservative  Anti-Pornography 
Alliance 

American  Booksellers  Association  v.  Hudnut 
(7th  Fed.  Cir. ,  1985) 

7 .  Constituting  Civil  Society  Life  through  Legal  Regulation  of 

Group  Defamation 

Leopold,  Incitement  to  Hatred  [in  the  UK] 

R.  v.  Keegstra  (Alta.,  1988) 

X  v.  Germany  (Eur  Comm  on  Human  Rts,  1982) 

8.  Conclusion:  Some  Problems  with  the  Legal  Promotion  of 

Community  in  Liberal/Pluralist  Societies 

Post,  Cultural  Heterogeneity  and  Law 

Kristol,  "When  virtue  loses  all  her  loveliness..." 

Sullivan,  Rainbow  Republicanism 

#  #  #  # 

Course  Requirements :  Write  a  short  paper  (around  10  double¬ 
spaced  pages)  applying  some  of  the  frameworks  and  perspectives 
learned  in  this  course  to  a  specific  Canadian  example.  In  other 
words,  take  some  piece  of  actual  or  proposed  Canadian  legal 
regulation  of  subversive  advocacy  or  associations,  street 
demonstration,  political  or  group  libel,  writings,  speeches  or 
pictures  (or  of  anything  else  plausibly  within  the  ambit  of  the 
course)  —  a  case,  statute,  administrative  rule,  law  reform  or 
commission  report,  Parliamentary  debate,  etc.  —  and  try  to 
discover  the  vision  or  visions  of  political  and  civil  society, 
of  order  and  disorder,  that  underlie  that  legal  regulation.  If 
you  have  time,  suggest  how  a  different  vision  might  have  produced 
a  differing  approach  to  regulation  from  the  approach  taken  in 
your  example.  Papers  will  be  due  whenever  papers  are  customarily 
due  for  short  courses  such  as  this  one. 
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